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On behalf of the Natural Resources Defense Council, American Bird Conservancy , 

National Wildlife Federation, Center for Biological Diversity, Defenders of Wildlife, 

National Audubon Society, Sierra Club, Southern Environmental Law Center and 

Western Watersheds Project please accept and fully consider these comments on the 

U.S. Fish and Wildlife Serviceõs proposed rule and accompanying Notice of Intent  to 

prepare an env ironmental impact statement  to redefine the scope of the Migratory 

Bird Treaty Act  as it applies to conduct resulting in the injury or death of migratory 

birds, Docket No. FWS ðHQðMBð2018ð0090. 

 

I.  Introduction  

Over one hundred years ago, Congress enacted the Migratory Bird Treaty Act 

(òMBTAó or the òActó) to implement a treaty between the United States and Great 

Britain (on behalf of Canada) aimed at  ensuring  òthe protection of migratory 

birds.ó1 Because many bird species that trave l through  the United States during 

their annual migrations were in danger of extinctio n due to òa lack of adequate 

                                                            
1 Act of July 3, 1918, ch. 128, 40 Stat. 755. 
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protection,ó the treaty s ought to òinsur[e] the preservation of such migratory birdsó 

by establishing a òuniform system of protection.ó2 In the decades that followed, 

Congress incorporated into the Act similar treaties between the United States and 

Mexico in 1936, 3 Japan in 1972, 4 and the former Soviet Union in 1976 .5 

 The MBTA has been essential to the conservation  of migratory  birds , saving 

millions ñif not billions ñof birds and restoring species populations on the brink of 

extinction. Snowy Egrets, Wood Ducks, and Sandhill Cranes, once nearly extirpated 

across the United States , now are present throughout their natural ranges. 6  

The MBTA provides that , unless permitted by regulation, it òshall be 

unlawful at any time, by any means or in any manner, to pursue, hunt, take, 

capture [or] kill .  . . any migratory bird.ó 16 U.S.C. § 703(a). For many decades, the 

U.S. Department of the Interior (òInterioró) and the U.S. Fish and Wildlife Service 

(òFWSó) recognized that this òexpansiveó provision7 encompasses so-called 

òincidental take óñi.e., activities that directly and foreseeably kill birds, whether 

not that is the actorõs specific purpose. This longstanding recognition ñaffirmed by 

many courts, by Congress , and by our treaty partners ñprevented millions of 

                                                            
2 Convention for the Protection of Migratory Birds, 39 Stat. 1702 (Aug. 16, 1916) (Canada Convention). 

3 Convention between the United States of America and Mexico for the Protection of Migratory Birds and 
Game Mammals, 50 Stat. 1311 (Feb. 7, 1936) (Mexico Convention). 

4 Convention for the Protection of Migratory Birds and Birds in Danger of Extinction, and Their 
Environment, art. VI, 25 U.S.T. 3329 (Mar. 4, 1972) (Japan Convention). 

5 Convention Concerning the Conservation of Migratory Birds and Their Environment, art. IV, 29 U.S.T. 
4647 (Nov. 19, 1976) (Russia Convention). 

6 The Migratory Bird Treaty Act, Explained , Audubon (Jan. 26, 2018), 
https://www.audubon.org/news/the -migratory -bird -treaty-act-explained. 

7 Andrus v. Allard , 444 U.S. 51, 59-60 (1979). 
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migratory bird deaths . It did this  by encouraging industry to adopt common -sense 

measures to prevent the predictable and unnecessary killing of migratory birds , and 

empowering  FWS officials to work with recalcitrant actors to rectify violations of 

the Act.  It also resulted in over $100 million in penalties paid for egregious acts  of 

incidental take, like the Deepwater Horizon and Exxon Valdez oil spills .8 By 

statute, MBTA penalties for these and other instances of incidental take have 

helped fund  wetland  restoration projects  to improve habitat for birds .9 

 This all changed o n December 22, 2017, when, responding to industry 

lobbying and delivering on the Trump administrationõs promise to relieve 

regulatory burdens on the oil and gas industry, the then -Acting Solicitor of the 

Interior Daniel Jorjani issued Memorandum Opinion 37050 (the òJorjani Opinionó) 

reversing Interior õs longstanding interpretation of the MBTA. The Jorjani Opinion 

asserted that the Act òappl[ies] only to affirmative actions that have as their 

purpose the taking or killing of migratory birds,ó such as òhunting and poaching.ó10 

This interpretation erroneously strips  agencies of their authority to regulate 

incidental take under the Act  and gives industry a green light to indiscriminately 

kill migratory birds without any legal repercussion . 

                                                            
8 See Plea Agreement ¶ III.E, United States v. Exxon Corp., No. A90-015 CR 

(HRH) (D. Alaska Sept. 30, 1991); Plea Agreement ¶ 4(b)(i)(C), United States v. BP 

Expl. & Prod., Inc. , No. 2:12-cr-00292-SSV-DEK (E.D. La. Nov. 15, 2012). 

9 See 16 U.S.C. § 4406(b). 

10 Memorandum from Daniel Jorjani , Principal Deputy Solicitor of the Interior, Opinion M -37050, The 
Migratory Bird Treaty Act Does Not Prohibit Incidental Take  2 (Dec. 22, 2017). 
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 Eight states and six of the nine  undersigned organizations have brought suit 

challeng ing  the Jorjani  Opinionõs erroneous interpretation of the MBTAñwhich is 

currently being followed by FWS as a òbindingó directive.11 Nevertheless, while 

those cases are pending, FWS now seeks to codify the Jorjani Opinionõs misguided 

interpretation via  this proposed rule.  For the reasons explained below and in the 

environmental organizationsõ memorandum of law in support of their motion for 

summary judgment challenging the Jorjani Opinion (which is  incorporated herein 

by reference and  attached  to these comments, along with other records from that 

litigation ), Interiorõs new interpretation misconstrues the MBTA and is unlawful. 

FWS should  therefore withdraw this Notice of Proposed Rulemaking  (NPRM)  and 

the Jorjani Opinion  should likewise be resc inded.    

II.  The Actõs plain language prohibits  killing birds òby any means and in 

any manner,ó and is not limited to purposeful  actions that are 

òspecifically directed at migratory birds, their nests, or their eggsó 

The NPRM asserts that mortality of migratory birds that result from, but is 

not the purpose of, an action ( i.e., incidental taking or killing) is not prohibited by 

the Act.12 This misconstrues the Act.  The òbroad and unqualified languageó in 

section 70313 encompasses more than just purposeful killings.  òParing the language 

of section 703 down to its essentials,ó14 the MBTA broadly encompasses the killing 

                                                            
11 NRDC v. U.S. Depôt of the Interior, No. 18-CV-4596 (VEC) (S.D.N.Y.); Natôl Audubon Socôy v. U.S. Depôt 
of the Interior , No. 18-CV-4601 (VEC) (S.D.N.Y.); State of New York v. U.S. Depôt of the Interior, No. 18-
CV-8084 (VEC) (S.D.N.Y.). 

12 85 Fed. Reg. at 5926. 

13 Humane Socôy v. Glickman, 217 F.3d 882, 885 (D.C. Cir. 2000). 

14 United States v. Corbin Farm Serv. , 444 F. Supp. 510, 532 (E.D. Cal.), affôd, 578 F.2d 259 (9th Cir. 
1978). 

 



5 
 

of òany migratory bird,ó òat any time,ó and òby any means or in any manner .ó15 The 

plain language of this provision means the Act applies whether a bird is killed by 

the shot of a gun or by poisoning after landing in an uncovered toxic wastewater 

pond.16 

The Actõs application to more than only purposeful killings is also clear from 

the notable omission of any òpurposeó requirement in section 703.17 Congressõs 

choice not to òinclude any language that would suggest it intended to punish only 

those who act with specific motivesó18 makes clear òthat no evidence of intent is 

required to prove a misdemeanor violation of the Act.ó19 By suggesting that liability 

does not attach unless òthe actor was engaged in an activity the object of which  was 

to render a bird subject to human control,ó20 the NPRM impermissibly reads a 

òpurposeó element into the Act. This is òparticularly inappropriate when, as here, 

Congress has shown that it knows how to adopt the omitted language or 

provision,ó21 yet has declined to do so in the statutory provision at issue. 22 

                                                            
15 16 U.S.C. § 703(a) (emphasis added). 

16 See United States v. Zak, 486 F. Supp. 2d 208, 215 (D. Mass. 2007); United States v. FMC Corp., 572 
F.2d 902, 906-08 (2d Cir. 1978). 

17 See United States v. Apollo Energies, Inc., 611 F.3d 679, 684-86 (10th Cir. 2010) (ñ[A] plain reading 
of § 703ôs text [does] not require any particular state of mind or scienter.ò). 

18 United States v. Moon Lake Elec. Assôn, 45 F. Supp. 2d 1070, 1075 (D. Colo. 1999). 

19 United States v. Boynton , 63 F.3d 337, 344 (4th Cir. 1995). 

20 85 Fed. Reg. at 5917 (emphasis added). 

21 Rotkiske v. Klemm, 140 S. Ct. 355, 361 (2019). 

22 See, e.g., 16 U.S.C. § 704(b)(2) (making it unlawful to bait an area ñfor the purpose of  causing, inducing, 
or allowing any person to take or attempt to  take any migratory game birdò (emphasis added)); 16 U.S.C. 
§ 742j-l(a)(1) (prohibiting person from shooting from an aircraft ñfor the purpose of capturing or killing 
any bird, fish, or other animalò (emphasis added)). 

 




